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1. MR JUSTICE DYSON: The applicant is a member of the Jesus Fellowship Church, an independent Christian church, which has been established for more than 20 years. There are various styles of membership of the Church. The applicant is an elder and a covenant style three member. Like other such members he and his wife gave all their capital to the Church's Trust on becoming members in 1979 and also, like other members, he was required to pay all his income into a common purse as soon as it was received.

2. Community life is a basic feature of the way of life which the Church requires of its members. The common purse objects and procedures set out as their objects inter alia the following:

"1. Everything in Common.

Common purses are, primarily the means by which members of the Community House Families incomes, meet personal and corporate expenses from the pool, and donate any surplus not Jesus Fellow Community Trust, ("the Trust") in accordance with agreed procedures. They are normally centered on one of the houses owned or controlled by the Community.

2. Gain All You Can.

All income of all common purse members must be paid into the common purse as soon as it is received. Members must seek to maximise their income (including claiming all available social security and other benefits) and make sure what they receive what they are actually entitled to do. They must, in any case, provide the common purse with sufficient income to cover their own and any dependents living costs (save in exceptional circumstances for which prior authorisation from the Church is needed).

3. Save All You Can.

All the normal running costs of the House Family are covered by the common purse and all the reasonable personal expenses of its members will be met from the common purse. Members must apply scriptural standards of equality, industry, simplicity and mutual submission and stewardship to ensure that as little expenditure as possible is incurred and that payment is only made for expenditure necessarily and properly incurred. Expenditure which is unusual in nature or amount must not be undertaken without prior authorisation.

4. Give all you can.

The surplus of income over expenditure is held on trust for the Trust and must be paid to the Trust as regularly as possible. The Trust will use these surpluses firstly to provide vehicles, furniture, and domestic assistance for the House Families covered by the common purses and secondly to provide houses... and businesses and funding for the church/community as a whole".

3. The Trustees of the Trust hold, provide and manage dwelling houses for occupation by contributing members. From time to time conditions of residence have been issued by the Trust for the elders and covenant style three members. The requirements of the current conditions of residence, first issued in 1993, which apply to elders and covenant style three members include the following:

"This House is run as a committed part of the Jesus Fellowship Church and New Creation Christian Community. Your residence here depends upon your continuing to be a Covenant Member (style 3) of the Church and to uphold and maintain the standards involved in such membership. You will understand that our lifestyle reflects our position as a church of the Lord Jesus Christ and that our houses are consecrated to Him.

SPECIFIC REQUIREMENT

3. You must contribute materially and practically to the house. This includes

a) paying board and lodging costs for yourself and your family at the following rates (or other rates as may be notified to you).

Adults 16 and over £55 per week
Children 1 to 15 £25 per week
Children 5 to 10 £20 per week
Children 0 to 4 £15 per week

Please note that these rates do not include personal and clothing expenses, transport costs, telephone use for which additional income is required.

b) helping in the house according to your ability.

4. As a Style 3 member you will participate fully in the pooling of income within the House Family. Monies paid by you into the House Family Common Purse will be applied firstly to meeting the living costs and personal expenses of the House Family, including yourself and your family. The surplus including housing costs will be paid at the end of each calendar month to the Trust to cover outgoings on the property, other goods and services supplied by the Trust to the House Family, and if funds permit, a contribution by it to the work of Jesus Fellowship Church".

4. Mr White started to occupy Kings House, Rugby Road, Stockton, one of the Trust properties, on 14th August 1992. The relevant requirements which were in force at that time included the following:

"3. You must contribute to the house in material and practical ways. This includes sufficient income to at least meet the costs of keeping you and your family, and traditionally helping in the house with the house commensurate with your ability.

4. You must participate fully in the pooling of income within the house and Church Community. Monies paid by you into the house common purse will be applied firstly in meeting the living costs and personal expenses of yourself and your family and including normal household expenditure, then any surplus will be donated at the end of each calendar month to the Jesus Fellowship Community Trust for use for the benefit of the Community as a whole".

5. On 29th September 1993, Mr White signed a document which incorporated the 1993 conditions of residence. On 14th September 1992 he had applied to the Housing Department of the Stratford-on-Avon for Housing Benefit. His application was successful. On 15th April he applied again. On 29th September 1993 the Council notified him that it had been determined that he did not qualify for Housing Benefit as from 30th August 1993 on the grounds that his occupation was not on a commercial basis and that the liability to pay a specified charge for accommodation had been created in order to take advantage of the Housing Benefit Scheme and that he was, therefore, not entitled to benefit by reason of Regulation 7(1)(b) of the Housing Benefit (General) Regulations 1987 ("The Regulations").

6. For convenience I shall refer to the issue raised by Regulation 7(1)(b) as "the contrivance issue". Mr White appealed. On 12th May 1994 the Council dismissed the appeal by reference to the contrivance issue and not on the grounds that the occupation was not on a commercial basis. Mr White appealed to the Review Board who dismissed his appeal by a decision of 27th July 1994. The Board was asked to reconsider the matter and on 16th September 1994 gave supplementary reasons for maintaining its earlier decision.

7. It will be convenient, if not perhaps strictly accurate, to refer to the decisions as the first and second decisions. In short, the Board agreed with the authority's decision on the contrivance issue. Mr White seeks judicial review of both decisions. Those decisions also concern the cases of nine other Church members. They too were given leave to apply for judicial review, but their applications have since been withdrawn.

The statutory framework .

8. S.130 of the Social Security Contributions and Benefits Act 1992 provides:

"(1) A person is entitled to housing benefit if--

(a) he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home.

(2) In subsection (1) above 'payments in respect of a dwelling' means such payments as may be prescribed".

9. The Regulations so far as material provides as follows:

"7. (1) The following persons shall be treated as if they are not liable to make payments in respect of a dwelling--

(b) a person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling.

10. (1) Subject to the following provisions of this regulation, the payments in respect of which housing benefit is payable in the form of a rent rebate or allowance are the following periodical payments which a person is liable to make in respect of the dwelling which he occupies as his home--

(a) payments of, or by way of, rent;

(b) payments in respect of a licence or permission on to occupy the dwelling;

(d) payments in respect of, or in consequence of, use and occupation of the dwelling".

10. Regulation 10 and Schedule 1 contain further provisions for the determination of the eligible rent:

"83(4) the Chairman the Review Board shall--

(a) record in writing all his decisions; and

(b) include in the record of every decision a statement of the reasons for such decisions and of its findings on questions of fact material thereto".

The hearing and the decisions .

11. Four issues were canvassed before the Board. It is only necessary to refer to two of them. The first, ("the liability issue"), was whether Mr White had a liability to make payments in respect of the property in which he lived. If he did not, his appeal had to be dismissed because Regulation 10 provides that housing benefit is payable only in respect of the specified periodical payments which a person is liable to pay "in respect of the dwelling which he occupies as his home".

12. The Council submitted that the only obligation on Mr White was to pool his income and that, accordingly, the liability issue should be decided against him. The Board found in favour of Mr White on this issue expressing itself at paragraph 6.3 of the first decision as follows:

"The Board is of the unanimous opinion that Mr R White is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home as required by Section 130 of the 1992 Act and that this payment falls within Regulation 10(b) and/or (d) of the 1987 Regulations, the wording of the Section and the Regulations being wide enough on a balance of probabilities to encompass a pooling of income which must by inference include housing costs".

13. In the second decision the Board amplified this conclusion in the following terms:

"7.5. The Board rejected the argument that the binding obligation on Style 3 Members was to pool their income rather than pay board and lodging. It accepted that the obligation was to pay board and lodging as a basic minimum and thereafter to pool additional income (paragraphs 3.2).

7.8. Accordingly the claimants were liable to make payments in respect of a dwelling irrespective of the mechanics required to identify specific elements of those payments".

14. In relation to the contrivance issue, Mr White's case was summarised at paragraph 5.10 to 5.13 of the first decision, which was in these terms:

"5.10. Reference was made to Regulation 7 whereby the obligation was on the Local Authority to establish whether the subsection applied and clear evidence would be needed. Referring to the case quoted in Document LAW page 41, it was stated that keys word 'primary or dominant'. It was submitted that the primary or dominant purpose of the rent figure set was to permit the house to function, to be viable and continue in existence and the primary or dominant purpose of the claimants in claiming Housing Benefit was to enable them to live in the Kings House community.
5.11. Specific cases needed to be considered in line with arrangements which had existed for 15 or 16 years and predated the Housing Benefit Scheme by seven to ten years.
5.12. When the Community Charge was introduced and claims were being made for Community Charge Benefit, it had been discovered that Housing Benefit might also be payable. It was submitted that if the purpose of the liability had been to take advantage of Housing Benefit, then there would have not been such a delay in taking it up. Also, deficiencies which had been identified in the earlier Conditions of Residence would not have existed if the liability had been created to take advantage of the scheme. Arising from a question from the Board, it was suggested, as an example of this, rent books could have been provided, or the Trust, rather than the Elders, could have been the landlord for everyone.
5.13. The case was put that the amendments made to the documentation were for clarification and a comparison was made that Parliament changed the law when it felt that the purpose of existing law was not being achieved. It was suggested that the actions of the Church were no more sinister than that".

15. The Council's case was that the liability to pay board and lodging was artificial and was created to take advantage of the Housing Benefit Scheme. The Board accepted the Council's arguments. At paragraph 6.4 of the first decision it said this:

"However, the unanimous opinion of the Board is that the obligation on Mr White to make payments in respect of a dwelling is inextricably bound up with the obligation to pool all income and the specific identification of board and lodging payments which are not paid separately, which by themselves do not permit residence and which are not pursued as legal dues, is a device which in the opinion of the Board has been created to take advantage of the Housing Benefit Scheme under Regulation 7(b) of the 1987 Regulations".

16. In the second decision the Board added this:

"7.9. The second area for consideration by the Board was whether the liability had been created to take advantage of the housing benefit Scheme.

7.10. Regulation 7 of the Regulations was considered in the light of the Simpson decision referred to above.

7.11. The Board considered that the primary purpose of identifying specific rates for 'board and lodging' had been for housing benefit payment purposes (paragraph 1.21) and served no other real purpose. The counter-argument that the rent figure was set to permit the house to function was not accepted.

7.12. The Board accepted that as debts were not pursued, no running total of arrears was maintained, and that surplus income was not used to offset debt, then the 'board and lodging' element was a fundamental artificiality.

7.13. Regulation 7(1)(b) requires the liability to have been created to take advantage of the housing benefit scheme and the Board considered that this liability had been artificiality created between the Elders and the Members.

7.14. The reasons for accepting or rejecting evidence were based upon the strength of argument and the balance of probabilities, as factual evidence was not contested as matters of fact, but questions of interpretation and intent and purpose were argued based thereon.

7.15. On this basis the Board made its decision".

Submissions for the applicant .

17. Mr Engelman submits that the finding at paragraph 6.4 of the first decision is flawed in a number of respects:

(1) it is inconsistent with the finding at paragraph 6.3 (confirmed by paragraphs 7.5 to 7.8) that there was a liability to make payments in respect of a dwelling. (2) The factors mentioned in paragraph 6.4 and 7.11 to 7.12 as justifying the conclusion that the specific identification of board and lodging payments is a

"device created to take advantage of the housing benefit Scheme", are irrelevant and inconsistent with the decision of Blackburne J in R-v-Sheffield City Council Housing Benefit Review Board ex parte Smith 93 LGR 139. (3) Neither the first nor the second decision contains any or any sufficient reasons to support the conclusion in paragraph 6.4 or to explain in what way there was any impropriety on the part of the applicant.

(4) The Board was in error in that it considered the contrivance issue on the basis of the conditions of residence that applied in 1993, whereas it should have focused on the conditions that applied at the date when Mr White's liability was first created.

(5) The Board failed to explain how it concluded that the primary purpose of identifying specific rates for board and lodging was to take advantage of the Housing Benefit Scheme when the obligation to pay sums calculated in accordance with those rates had been imposed on Elders since before the introduction of housing benefit.

The response .

18. As regards the first submission, I cannot accept that there is any inconsistency between paragraphs 6.3 and 6.4. The Board rejected the argument of the Council that there was only one obligation, namely an obligation to pool income rather than to pay board and lodging (paragraph 6.3 and 7.5). It held there was an obligation to pay board and lodging as a "basic minimum" (paragraph 7.5) as well as an obligation to pool income, the latter not being an obligation to make a payment in respect of a dwelling.

19. Having decided the liability issue in the applicant's favour, the Board had to go on to consider the application of Regulation 7(1)(b). The question here was whether the obligation to pay for board and lodging was created to take advantage of the housing benefit scheme. In considering this question, the Board were entitled, indeed obliged, to consider the nature of the obligation to pay for board and lodging. They found that the obligation to make payment in respect of a dwelling was inextricably bound up with the obligation to pool all income, in the sense that there was no obligation to make separate payments for board and lodging. This was one of the features of the arrangement that led the Board to decide that Regulation 7(1)(b) applied. There is no inconsistency between the findings on the liability issue and on the contrivance issue.

20. I turn to Mr Engelman's second submission. The factors relied on by the Board as justifying this conclusion that 7(1)(b) applied were that the specifically identified payments for board and lodging (a) were not paid separately; (b) did not by themselves permit residence; (c) were not the subject of legal process if unpaid; and (d) were not treated as debts in the sense that no running totals of arrears were maintained and surplus income was not used to offset debts.

21. The point about (a) is that the only obligation on the Elder actually to transfer money was to pay over all his income as it was received. I ignore obligations in relation to capital for present purposes. The significance of (b) is that in the case of a member whose income exceeded the payments due in respect of board and lodging, the right to reside was conditional on his paying over the whole of his income (see paragraph 7.6). Factors (c) and (d) speak for themselves.

22. I confess to having great difficulty in understanding the submission. It seems to me to be obvious that the Board was entitled to take the view that these factors were relevant to the question of whether the primary purpose for which payments for board and lodging were made was to take advantage of the housing benefit scheme. The Board was entitled to conclude that the combined effect of these factors was that the obligation to pay for board and lodging was a "device" and "a fundamental artificiality".

As regards ex parte Smith , there is nothing in the ratio of that decision which leads to a different conclusion. That was not a case on Regulation 7(1)(b) at all. There is nothing in the reasoning of Blackburne J that supports the proposition that all or any of the factors relied on by the Board is irrelevant to the question of whether a liability to make payments in respect of a dwelling had been created to take advantage of the scheme. Accordingly, I reject the second submission.

23. As regards the third submission, I have already set out the factors which led the Board to decide the Regulation 7(1)(b) point in the way that it did. In my view, this was a sufficient statement of its reasons for so deciding. It was these factors that led the Board to conclude that the creation of a separate liability to pay for board and lodging served no other real purpose than the primary purpose of taking advantage of the scheme.

24. The second limb of the submission involves acceptance of the proposition that the Board is required to hold (giving reasons for so doing) that the there was some impropriety on the part of the applicant. Mr Engelman submits that it is not sufficient that the Board finds that the liability to make payments has been created to take advantage of the scheme. There must be a finding of impropriety, by which is meant some "pejorative" conduct on the part of the applicant. Mr Engelman derives support from R-v-Solihull Metropolitan Borough Council Housing Benefits Review Board ex parte Simpson 26 HLR 370 and 27 HLR 41. At page 49 of the Court of Appeal decision Kennedy LJ said:

"Sedley J at page 17 of the transcript said this:

'It is evident from the totality of the provision made by Regulation 7(1)(a) (b) and (c) that the framer of the Regulations is seeking to shut out certain arrangements which, in the Secretary of State's view, would amount to an abuse of the system'.

25. I believe that to be a correct approach, provided that abuse is not equated with bad faith on the part of the applicant. Bad faith, would, of course, be persuasive evidence of abuse, but the appropriate authority might in some cases properly conclude that there was a breach of Regulation 7(b) without it. In other words, the use of the words 'take advantage' shows that at least in the eye of the beholder there has to be conduct which appears to be improper.

26. Mr Croxford submitted that Regulation 7(b) could be invoked, when taking advantage of the housing benefit scheme is an applicant's dominant purpose when taking out a particular tenancy, as opposed to the reasonable satisfaction of his needs. I would not disagree with that, so of course is follows that when a tenant agrees to pay rent above the market level, or takes accommodation more spacious and thus more expensive than he needs, and then applies for housing benefit, that is some evidence that his liability to make payments has been created to take advantage of the housing benefit scheme. It may shift the evidential burden of proof, but it depends on the facts of case whether or not it is conclusive".

27. Mr Howell QC submits that the circumstances specified in Regulation 7 do not necessarily involve any impropriety (see for example Regulation 7(1)(a) (d) and (e)). Similarly, the question of whether the liability to make payments in respect of a dwelling appears to have been created to take advantage of the scheme does not depend on whether either party was acting unlawfully or for some other reason improperly. The "impropriety" of such an arrangement lies in the fact that it has been created to take advantage of the scheme. It is not clear in what other sense "impropriety", a word which does not appear in the Regulations, is intended to be used.

28. I accept Mr Howell's submission. I would make the following observations about the passage from the judgment of Kennedy LJ which I have quoted. First, his remarks were obiter dicta, since the decision went in favour of the applicant on a challenge founded on Regulation 83(4) and (5). Secondly, I doubt whether Kennedy LJ was intending to qualify or interpret the plain language of Regulation 7(1)(b) in a way that imposed a condition of improper conduct over and above the requirement that the liability to pay was created to take advantage of the scheme.

29. If I am wrong about this, then with great respect, I cannot agree with him. I see no warrant for grafting on to the express language of Regulation 7(1)(b) an additional requirement. There are, it seems to me, further difficulties. Who is the "beholder" whose view of what is improper is to be the yardstick? By what criteria is the beholder's view of what is imporoper to be judged? Does the beholder have regard to the policy that is to be inferred from a consideration of the whole of Regulation 7, and, if so, what is that policy? My conclusion is that there is no separate criterion of impropriety, and that the reasons given by the Board were adequate.

30. I turn to the fourth submission. The foundation of the argument is that the conditions of residence to which Mr White was subject when he started to live at Kings House on 14th August 1992 were the 1987 conditions, and that he did not become subject to the 1993 conditions until he signed them on 29th September 1993. I have already set out the relevant provisions from both sets of conditions.

31. There are two alternative answers to Mr Engelman's submission. First, it is the applicant's case now, as it was before the Board, that the introduction of paragraph 3 of the 1993 conditions was not a change of substance; it was done merely for the purposes of clarification (see paragraph 1.21 of the decision, and paragraphs 42 and 45 of the statement of Mr Farrant that was placed before the Board). The case for Mr White was that at all material times there had been a liability to make payments in respect of a dwelling, namely a liability to pay sums for board and lodging at the rates specified.

32. The counter-argument advanced on behalf of the Council was that the 1993 conditions did introduce a change of substance. The argument is summarised at paragraph 4.3 of the first decision. The Council's case was that until the 1993 conditions took effect, there was no liability to make payments in respect of a dwelling at all, only an obligation at least to meet the costs of keeping Mr White and his family; and that if (contrary to its submission on the liability issue) clause 3 of the 1993 conditions created a liability to make payments in respect of a dwelling, then that liability was created to take advantage of the Housing Benefit Scheme.

33. The first answer to Mr Engelman's argument is that, if he is right in saying that clause 3 of the 1993 conditions did not make any change of substance, then it is immaterial whether the Board addressed the contrivance issue by considering clause 3 of the 1993 conditions or the corresponding provisions that governed the relationship between 14th August and 29th September 1993.

34. The second answer proceeds on the basis that Mr Engelman is wrong in submitting that clause 3 of the 1993 conditions made no material change, and that the Council was right to submit that until the 1993 conditions took effect, Mr White was under no liability to make payment in respect of a dwelling. On this hypothesis, there was no entitlement to housing benefit at all, since ex hypothesi there were no periodical payments which Mr White was liable to make in respect of his dwelling, only ones in respect of the cost of keeping him and his family. Regulation 10.1 makes it quite clear that, subject to the following provisions of that Regulation, housing benefit is payable only in respect of the specified periodical payments which a person is liable to pay in respect of a dwelling which he occupies as his home.

35. I am satisfied that, for the reasons given by Mr Howell, that the argument of the Council to the Board was correct. Clauses 3 and 4 of the 1987 conditions are materially different from clause 3 of the 1993 conditions. There is a crucial difference between payments for board and lodging and payments to provide sufficient income "to at least meet the costs of keeping you and your family". The former payments are in respect of the occupation of the dwelling. The latter are not restricted to sums in respect of the occupation of the dwelling, arguably do not include any payment for lodging at all, and may fairly be described as "living expenses". It is true that there was evidence that Mr White was asked to pay sums for board and lodging from time to time during the period before 29th September 1993 (see for example page 261 in the bundle), but the contractual position between parties was contained in and/or evidenced by the 1987 conditions. For these reasons I reject the fourth submission.

36. The short answer to the fifth submission is to be found in the answer that I have given to the fourth submission. The premise that underpins this argument is that clause 3 of the 1993 conditions of residence did not introduce a materially new provision. For the reasons that I have just given, I am of the view that it did make a change that was critical as regards affecting entitlement to housing benefit. Since the premise of Mr Engelman's submission is wrong, the fifth submission must be rejected.

37. For completeness I should mention a few other matters. Mr Engelman also submitted that the onus lay on the Council to establish its case on the contrivance issue, and that on the facts of this case, the onus of proof had not been discharged. He adopted a passage from CPDA's Housing Benefit and Council Tax Benefit Legislation 8th edition at page 83:

"There is no presumption against the claimant that abuse exists (compare Regulation 7(1)(c)). Once it is established that the claimant is under a liability to make payments the burden of proof is on the authority to show some grounds for believing that abuse exists. The words 'appear to the appropriate authority' allow the authority to reach its own conclusion on the point, but as elsewhere in administrative law, it cannot make a decision for which there is insufficient evidence or which does not contain adequate reasons".

38. I doubt whether it is helpful to speak in terms of the onus of proof. The language of the Regulation refers to the liability of a person "appearing" to the appropriate authority and to have been created to take advantage of the scheme. In practice there may be little or no difference between X appearing to an authority there being an onus on an authority to prove X. At all events, there is nothing in this point. The Council was of the view, if Mr White was under a liability to pay, that liability had been created to take advantage of the scheme. It gave its reasons. This was the situation as it appeared to the Council. Another way of saying the same thing is to say that the Council discharged the onus (if any) that rested on it, and the Board agreed.

39. Finally, Mr Howell made submissions to the effect that it was unnecessary for the Board to find what the primary purpose was for the liability to make payments. It was common ground in ex parte Simpson that Regulation 7(1)(b) must relate to the primary or dominant purpose of the liability to pay (see 26 HLR 376 and 27 HLR 49). Mr Howell pointed out that there will be some cases where a dominant purpose test will be inappropriate (see for example R-v-Manchester City council ex parte Baragrove Properties 89 LGR 953).

40. It is unnecessary for me to express a view on this, since Mr Engelman has not argued that the Board misdirected itself in considering what was the primary purpose for creating the liability to pay. In a case such as the present, it seems to me that, when considering the central question whether a liability to pay has been created to take advantage of the scheme, the Board is clearly entitled to ask what was the primary or dominant reason for creating the liability. I think Mr Howell is right to warn against the danger of elevating the investigation of the primary purpose into a statutory criterion. It is not, however, necessary for me to say more.

41. For all these reasons this application must be dismissed.

42. MR COPPEL: I ask that the tenth applicant's application be dismissed and that the tenth applicant pay the first respondent's costs. In relation to the other nine applications, they have been withdrawn, my Lord, and I would ask for an order that those nine applicants pay the first respondent's costs as well.

43. MR HOWELL: My Lord, I make an application in respect of

44. Mr White's application. I say nothing about the other ones that have been withdrawn. As your Lordship will be aware, we were served and made a respondent to this application and in addition to that the Secretary of State has to pay 95 per cent of the benefit effectively, because he reimburses the local authority, and he was also concerned, in my submission, properly, about the general application of Regulations in this case, both generally in respect of Regulation 7, and the Jesus Army, where claims have been made and he was concerned that there should be, so far as reasonably practical, a consistent approach followed.

45. MR JUSTICE DYSON: There is a case which deals with this question of where there is more than one respondent and the applicant fails and whether the applicant should pay all the respondents' costs.

MR HOWELL: It is the Bolton case. There your Lordship will recall that Lord Lloyd indicated that it was less likely to get two awards of costs in the Court of Appeal or the House of Lords when matters have been sorted out at the first instance, but also, I believe he recognised that it would depend on whether there with a divergence of interest or an identity of interest.

46. MR JUSTICE DYSON: Was there any here?

47. MR HOWELL: I do not suggest that necessarily we were going in a different direction. Plainly the Secretary of State had a wider interest in the terms of the construction of the Regulation and simply the Review Board had to uphold its decision. Your Lordship will be aware that the submissions which I made about impropriety and primary purpose arose out of a case where the Secretary of State was not represented, and in my respectful submission it was proper for the Secretary of State, not simply because he was served, but in the particular circumstances of this case, to appear and make representations on that matter.

48. MISS CRASNOW: My Lord, in terms of which of the applicants pay any of the respondents costs, I would firstly say in my submission, it is only fair that the tenth applicant, Mr White, be asked to pay any of the costs. The other nine applicants having withdrawn before the proceedings began, I would concur with what Mr Howell says and say that the application should only be in respect of the tenth applicant Mr White.

49. MR JUSTICE DYSON: My understanding was that Mr Engelman conceded that the nine applicants, whose cases had been withdrawn, should pay, I am not sure that he drew any division, but in principal he conceded they should pay the costs.

50. MISS CRASNOW: If that concession was made, my Lord, then----

51. MR JUSTICE DYSON: Whether that concession extended to both respondents, it was not made clear. At the very least the nine applicants must pay the Review Board's costs.

52. MISS CRASNOW: In terms of whether two sets of costs should be allowed----

53. MR JUSTICE DYSON: Can we deal with Mr White first of all?

54. MISS CRASNOW: You have told me a concession was made.

55. MR JUSTICE DYSON: It was as regards the nine. There is no Legal Aid consideration here, is there?

MISS CRASNOW: No.

56. MR JUSTICE DYSON: Then the costs must follow the event. So the only question is whether it should be two sets of costs or one.

57. MISS CRASNOW: I say there is no sufficient divergence of interest between the two respondents for two sets of costs to be fairly allowed and it would be quite fair in this case for one set of costs to be awarded and for that to be divided between parties, if that is what the two respondents choose to do.

58. MR JUSTICE DYSON: I am not going to make two orders for costs. There will be an order for costs in favour of the Review Board, but not in favour of the Secretary of State.

59. MISS CRASNOW: My Lord, I would also ask for leave to appeal to the Court of Appeal on behalf of the applicant. I say that the issues of the liability to pay housing costs, and further, the examination of the purpose of such a liability, are both subjects which do merit further consideration by a higher court.

60. MR JUSTICE DYSON: You will have to ask the Court of Appeal.

